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Goals For Today

▪ Starting with some basics, we will drill down into the 
weeds to review little known facts that will help your 
clients make better decisions

▪ Arm you with information that you can use to 
differentiate yourself from your competition

▪ Provide a minimum of 3 takeaways
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What’s a Typical Employer’s Goal When it Comes 
to Providing Health Care Benefits?

1. Maintain Coverage

2. Contain Cost
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Quick Overview of The Three Plans

FSAs, HRAs & HSAs
1978,      2002,           2004

Eligible expenses 
are defined under

I.R.S. Code

§213(d)* 
(*HSAs+ LTCIP, COBRA, Medicare Premiums)
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HRAs can use a subsection of 213(d) as 
defined within their Plan documents 
while HSAs must use the entire list 

213(d) Expenses



Which One is Better? 
(FSA, HRA, or HSA)
What’s Better – Whole 
Life or Term?

 Unused funds in the HSA carryover 
from year to year and are the property 
of the employee once funded

 Employees can use funds for any 
purpose (subject to ordinary income 
tax and 20% excise tax penalty)

 Employers, through a Plan document, 
can reduce the list of eligible expenses 
that the HRA covers to limit their 
exposure to only “health care 
deductible expenses” to reduce the 
213(d) exposure and eliminate 
covering dental, vison, and potential 
OTC expenses  

 Unused funds in the “HRA” (MERP) 
typically revert back to the employer 
at the end of the Plan year run-out 
period
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 Employers can’t change the covered expense 
list within the HSAs (they can in an HRA) and 
any contributions made to an employee’s HSA 
account become the employee’s property



What’s a Typical Employer’s Goal When it Comes 
to Providing Health Care Benefits?

1. Maintain Coverage

2. Contain Cost
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You Can Open And Fund an HSA if You:
 Are covered by an HSA-qualified high-deductible health plan (HDHP) on the first day of a given 

month. 

 Are not covered by any other non-HSA-eligible health plan (dental, vision, disability and some other 
types of additional coverage are permissible like AFLAC, Colonial,  Allstate).

 Are not enrolled in Medicare (any part), TRICARE or TRICARE for Life.  (What do you get when you 
turn age 65?)

 Have not received Veterans Administration (VA) benefits within the past three months, except for 
preventive care. If you are a veteran with a disability rating from the VA, this exclusion does not 
apply.

 Are not eligible to be claimed as a dependent on someone else’s tax return.

 Do not have a health care flexible spending account (FSA) or health reimbursement account (HRA) 
with benefits that begin below the federal threshold of $1,350/$2,700.  Alternative plan designs, 
such as a limited-purpose or stacked FSA or HRA, might be permitted. (What about the spouse?)

 HSA contribution made pre-tax through payroll 125 plan can be changed at any time for any reason 
unlike ALL other pre-tax contribution through a 125 Plan.

 Note – Not all HDHP health plans are HSAc health plans
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HSA Contribution Limits

Contribution and Out-of-Pocket Limits for Health Savings Accounts and some High-Deductible Health Plans 

2019 2020 Change

HSA contribution limit 
(employer + employee)

Self-only: $3,500
Family: $7,000

Self-only: $3550 
Family: $7,100

Self-only: +$50 
Family: +$100

HSA catch-up contributions 
(age 55 or older)* $1,000 $1,000 No change**

HDHP minimum deductibles
Self-only: $1,350 
Family: $2,700

Self-only: $1,400 
Family: $2,800

Self-only: No change 
Family: No change

HDHP maximum out-of-pocket 
amounts (deductibles, co-
payments and other amounts, 
but not premiums)

Self-only: $6,750 
Family: $13,500

Self-only: $6,900 
Family: $13,800

Self-only: +$150 
Family: +$300

• Catch-up contributions can be made any time during the year in which the HSA participant turns 55.
** Unlike other limits, the HSA catch-up contribution amount is not indexed; any increase would require statutory change. 

• ACA compliant plans have a $7,900/$15,800 MOOP which is higher than the limits for HSAc plans.
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HSA Funding  & Distribution Rules

▪ Remember these rules: “C = C” & “D = D”

▪ Contribution = Coverage and  you will never go 
wrong

▪ Distribution = (tax) Dependency 
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What Impact Does a Domestic Partnership 
Have on HSA Funding?

▪ It depends! 

▪ If the “State of Celebration” 
acknowledges the marriage 
as legal, “normal” funding 
rules apply.  

▪ DOMA applies

▪ If the “State of Celebration” 
does not legally recognize 
the marriage, the funding 
and distribution rules get 
funky!

▪ DOMA does not apply
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What Impact Do “Adult Children” Have on HSA 
Funding?

▪ It depends! 

▪ How long can a child 
stay on their parent’s 
health plan in VA? 

▪ If the “child” is no 
longer a dependent but 
remains on the parent’s 
health plan, then what 
do we need to 
remember?

▪ Hint: D = D and C = C
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HSA 
(Potential) 
Potholes:

▪ Can you fund an 
HSA account that’s 
coupled with a 
health plan with 
an embedded 
telemedicine 
program with a 
first dollar co-pay?
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HSA 
(Potential) 
Potholes:

▪ Can you fund an 
HSA account and 
have first dollar 
health coverage 
for automobile 
claims (NJ PIP)?
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HSA 
(Potential) 
Potholes:

▪ Can you fund an 
HSA account with 
a dependent child 
who has 
mandatory (first-
dollar) health 
insurance through 
school-based 
coverage? 
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Best Way to Fund Your HSA Account

▪ First, you must be covered by the qualifying health plan 
by the 1st of December to fund an account.

▪ As long as you are, you can fund the entire year’s 
contribution by your tax filing deadline date.

▪ You must remain covered by the plan for the next 
consecutive 13 months if you fun the full annual election, 
or you must pro-rate your contribution based upon the 
number of months you were covered as of the 1st of a 
month.

 To fund pre-tax (Federal, FICA, & State*), you must fund through 
employer sponsored 125 Plan payroll deductions that include 
the HSA as an option – a review of the 125 Plan document 
should be done to ensure it’s up to date

 Without 125 Plan, contributions are made post-tax and can be 
deducted above the line for Federal taxes when return is filed 
potentially losing out on FICA and state income tax savings.  *Note 
NJ & CA are the only states with state income tax and no HSA deduction.
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Are HSA Accounts Subject to ERISA?

 It depends!

 Did the employer break the 
“rule of endorsement”?

 How was the HSA 
communicated to the 
employee population?

 You must communicate that 
the participants can go to any 
Trustee of their choice to 
establish an account.

 However; you can limit the 
account you offer through 
payroll deductions on a pre-
tax basis to just one trustee.
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Are HSA Accounts Subject to Substantiation Rules?

 Yes!!!!

 Unlike HRAs or FSAs, 100% of the 
responsibility rests on the 
participant’s shoulder.

▪ The Trustee (the bank) issues form 
1099-SA to the participant and the 
government showing the amount of 
the distribution for the tax-year.

▪ The participant files form 8889 with 
their tax return and shows how 
much they contributed and 
withdrew, breaking out qualified 
tax-free funds from taxable 
withdraws.  In the event of an audit, 
the participant must retain receipts 
for the expenses claimed.
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Are HSAs Subject to Nondiscrimination Rules?

▪ It depends! 

▪ Are there any employer contributions?  If yes, then:

▪ If employee contributions are made via pre-tax payroll 
deductions, then they are subject to the rules through the 
cafeteria Plan.

▪ If contributions aren’t made through employee post-tax 
contributions, then Comparability Rules apply.
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Can You Have an HSA 
and an FSA or HRA at 
The Same Time?

▪ It depends! 

▪ Is the HRA or FSA a Limited Purpose or 
Stacked plan?

▪ If the HRA or FSA only covers 
permissible services (dental, vision 
& preventive care) then, yes.

▪ If the HRA or FSA benefits won’t 
start until after the participant 
incurs the first $1,350/$2,700 of 
medical deductible expenses, then 
yes.

▪ If the HSA is simply a remaining 
balance from a prior year 
contribution, then yes. 19



Are There any Issues if You Move From a 
Traditional Plan (with an FSA or HRA) Mid-Year?

▪ It depends!

▪ If the employer terminates the FSA/HRA prior to the start 
of the HSA, then no issue.

▪ If they convert the FSA or HRA to a Limited Purpose plan 
for ALL participants, then no issue.

▪ If they don’t convert and an employee has $0.01 or more 
in their account, then they can’t fund the HSA that 
calendar year.

▪ Let’s review a calendar year change with a prior FSA plan 
with either a 75 day-grace or $500 carryover………..
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Are HSAs Popular?

▪ According to 
2018 research 
conducted by 
Devenir, an 
estimated $53.8 
billion is held in 
over 25 million 
HSA accounts.
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Are HSAs Popular?

▪ The total number of HSAs 
grew to 25 million at the end 
of 2018, up 13% from a year 
ago.

▪ HSA consumers had 
accumulated $53.8 billion in 
their HSAs at the end of 2018, 
a year over year increase of 
19%. Devenir expects this 
number to grow to $75 billion 
by the end of 2020.

▪ HSA account holders 
contributed almost $33.7 
billion to their accounts in 
2018, up 22% from the year 
before.

▪ For accounts receiving an 
employer contribution in 
2018, the average contribution 
amount rose to $839 (up from 
$604 in 2017).
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Who’s Eligible For Each Plan?

 HSA – Any individual who has qualifying high deductible health coverage and 
doesn’t have any other disqualifying coverage.

 HRA  – Any employee* under tax code (and their dependents) whose also covered
by minimum and essential health coverage.

 Cafeteria Plans - Any employee* under tax code who is eligible for MEC coverage 
that can be paid for with pre—tax dollars.

 *Does not include sole proprietors,  partners in a partnership, greater than 2% S-shareholders 
and their direct family members including grandparents, parents, spouse, children, & 
grandchildren (even if legitimate W-2 employees and “non-owners” under §318 attribution rules
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Cafeteria Plans
 A Cafeteria Plan is simply the choice 

between two or more benefits.  They 
can choose between qualified 
benefits and salary (cash).

 Health FSAs must be established 
pursuant to a written plan!!!!!!

 Code Section 105 written plan 
requirement applicable to all plans 
(regardless of who sponsors)

 If offered through cafeteria plan, 
cafeteria plan and Health FSA may be 
provided pursuant to a single 
combined document

 FSA is subject to ERISA (POP & DCAP 
are not)

 Plans can NOT be adopted 
retroactively 
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Covered expenses include any
medical, dental or vision expense 
designed to treat any illness or 
injury for the employee or their legal 
tax dependent so long as it’s not 
cosmetic, reimbursed elsewhere, or 
if an OTC  expense, it requires a 
physicians' Rx.

English Definition of IRS Code §213(d)



Cafeteria Plans
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o we care about Cafeteria Plans?

• Elections made under cafeteria plans are not subject to the 
constructive receipt rule

• Under this rule, any amounts that an individual receives or 
“constructively receives” (i.e. amounts that the individual 
could have received without substantial restriction or 
limitation on such receipt) is TAXABLE INCOME.

• Have irrevocable elections

• May or may not have a Carryover or Grace Period option 
(potential HSA issues)



Cafeteria Plans
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• You must have a Cafeteria Plan to avoid constructive receipt in the 
following sceneries:
• Opt-out plan where employers provides financial incentive if you waive 

coverage.
• Opt-up plan where employer offers cash in lieu of richer health plan 

option.
• Salary reductions where employer promises to provide benefits in 

exchange for less pay.



Cafeteria Plans 

 A Health FSA is subject to many legal requirements:

 A self-insured medical reimbursement plan subject to § Code 
Section 105 rules

 An accident and health plan as defined in Code Section 106 
and Code Section 125 regulations

 A group health plan subject to ERISA

 Because it falls into multiple categories, Health FSAs will be 
subject to a number of legal requirements and was impacted 
heavily by the ACA & DOMA

 May or may not be subject to COBRA
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Cafeteria Plans 

 A Health FSA (§ Section 105) is subject to many legal 
requirements:

 It’s subject to the Uniform Coverage rules

 It’s subject to non-discrimination rules
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Or, refer to someone who does!



Cafeteria Plans

 Special funding issues for Health FSAs subject to ERISA:

 ERISA requires that all plan assets be held in trust

 Trust requirement imposes

 Additional documentation

 Additional (and often expensive) reporting

 Common funding scenarios:

 Benefits paid from general employer checking account

 Usually, no trust requirement

 TPA typically will have check writing authority
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Cafeteria Plans
Electronic Payment Card Guidance (The Law!)
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 Revenue Ruling 2003-43

 First piece of guidance on use of electronic payment card with medical 
reimbursement arrangements

 Guidance needed to reconcile general rule that substantiation must be 
provided prior to making reimbursement

 Established restrictive parameters for card use to limit situations in which 
card was used for non-medical

 Notice 2006-69

 Clarifies rules established by Rev. Rul. 2003-43

 Notice 2007-02

 Extends until 12/31/2007 health care merchant category code treatment 
for grocery stores, supermarkets and discount stores (and mail order/web-
based retailers that have pharmacies)



Cafeteria Plans
Electronic Payment Card Guidance (The Law!)
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 Revenue Ruling 2003-43 parameters

 Swipe privilege limited to providers with a health-related 
Merchant Category Code (MCC)

 Other specifications

 Type of Card

 Available balance linked to FSA/HRA balance

 Substantiation Requirements

 Auto adjudication (3 categories)

 Fall-out claims/Pay and chase

 WHY SHOULD YOU AND YOUR CLIENTS CARE?



Cafeteria Plans
Electronic Payment Card Guidance (The Law!)

 Revenue Ruling 2003-43 requirements (continued)

 Three Auto-adjudication Categories for Merchants with health care related MCCs

 Real time verification via IIAS 

 Match of copay

 What benefits typically don’t have co-payments? (dental/vision)

 What providers are exempt from IIAS requirements? (dentists, 
optometrists, physicians, hospitals, & 90% rule)

 Plan participant specific

 Recurrence as to amount, provider, time period

Recurring Claim (after initial paper claim)
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Cafeteria Plans
Electronic Payment Card Guidance (The Law!)

 Clarifications made by 2006-69-Auto adjudication

 Co-pay match:

 Multiple of co-pay or combination of co-pays for single benefit with variable 
co-pays

 Amount cannot exceed 5 times co-pay (or if variable co-pay-5 times greatest 
co-pay amount for single benefit)

 Must be co-pay of specific employee/cardholder

 TPA/Employer must certify co-pay

 Spouse/dependent co-pays not allowed

 Transaction must originate with health care provider (i.e. merchant with a 
health care related merchant category code)

 If amount is off by just once cent, the entire expense must manually 
substantiated 
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Cafeteria Plans
Electronic Payment Card Guidance (The Law!)

 Confirms that EOB roll-over does not require additional participant certification

 Clarifies that original auto-adjudication categories limited to health care MCC

 Confirms that pay and chase limited to auto-adjudication categories

 Confirms that self-substantiation and sampling not permitted

 Confirms that penalty for non-compliance is …….all reimbursements (even those 
properly substantiated) may be taxed

REMEMBER WHO IS CONSIDERED TO BE THE LEGAL PLAN ADMINISTRATOR!

(HINT - IT’S NOT THE TPA)
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White Paper Excerpt From Alston & Bird
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Health Reimbursement Arrangements
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HRAs offer extreme flexibility

To cover all §213 (d) 
items, or to limit 

them

to replace only 
what employee’s 

lost 



Health Reimbursement Arrangements

▪ Notice 2002-45 that “each medical care expense 
submitted for reimbursement {under an HRA} must be 
substantiated”. 

▪ All the debit card rules that apply to the FSA apply to the 
HRA as well!

▪ Nondiscrimination rules apply

▪ Must provide Plan documents including SPD & SBC 

▪ Must report membership to CMS
▪ Any idea why an employer may not want to self-

administer and HRA?

▪ Is it an HRA or is it a MERP?
▪ Carryover and contribution rules
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Health Reimbursement Arrangements

▪ Executive Order 13813 creates two NEW HRA’s effective 
1/1/2020 giving us a total of six unique HRA’s.

▪ The new HRA’s are born from an expansion of the 2016 
QSEHRA regulation which limited participation to 
employers with less than 50 full-time employee 
equivalents in the prior calendar year, were subject to 
complex rules and annual have funding limits not seen 
with traditional HRA’s.
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Getting Ready For 2020 With an HRA

▪ Beginning in 2020, the following HRAs will be available:
1. HRA integrated with group health plan coverage
2. Retiree only HRA
3. An HRA that only reimburses excepted benefits 

(such as dental and vision services)
4. QSEHRA
5. IMC HRA
6. Excepted Benefit HRA

The two new HRAs will give employers, especially smaller and mid-size 
employers much more flexibility with respect to the health plan coverage 
they make available to employees.  For example, employers who desire to 
offer part-time employees health coverage but couldn’t otherwise afford to 
offer coverage may now be able to offer an IMC HRA to that population.
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Health Reimbursement Arrangements
IMC HRA

▪ New HRA that may be integrated with individual major 
medical coverage that qualifies as ACA compliant 
coverage for an employer of any size.

▪ The employer/administrator must obtain substantiation 
that the employee and their covered dependents have 
IHIC that qualifies as minimum essential coverage both 
initially and each time subsequent expenses are 
submitted for reimbursement.

▪ Employee self-attestation of IMC coverage is considered 
sufficient unless the employer has knowledge to the 
contrary.
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Health Reimbursement Arrangements
IMC HRA

▪ The employer is obligated to offer the IMC HRA to ALL eligible 
employees within a “designated class” on the same terms and 
conditions.  The only exceptions to the benefits offered to 
employees within the same class can be based upon age and 
family size.

▪ Here are the list of designated classes that can be used:
▪ Full-time (as defined in accordance with Code Section 105 or 4980H)

▪ Part-time (as defined in accordance with Code Section 105 or 4980H)

▪ Seasonal (as defined in accordance with Code Section 105 or 4980H)

▪ Employees subject to a collective bargaining agreement

▪ Employees subject to a waiting period

▪ Nonresident aliens with no U.S. source of income

▪ Employees under age 25 before the beginning of the plan year

▪ Worksite location

▪ Any combination of two or more of the classes
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Health Reimbursement Arrangements
IMC HRA

▪ All HRA’s are subject to Code Section 105(h) nondiscrimination requirements.  
Offering different benefits to different classes of employees or different 
benefits based upon age could run afoul of the rules.  Based upon IRS 
comments, it’s likely that future guidance will exempt the IMC HRA from these 
requirements, but nothing has been confirmed to date. 

▪ Like the QSEHRA, the employee can’t be offered traditional group health 
coverage and remain eligible for the IMC HRA.

▪ They can have an FSA and the IMC HRA

▪ Employees must be allowed to opt out and waive benefits at least annually and 
upon termination (subject to COBRA requirements)
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Health Reimbursement Arrangements
IMC HRA

▪ The employer must provide a notice 90-days before the start of the plan year or 
before the effective date of coverage alerting them to the following:

▪ The terms of the HRA, including the maximum dollar amount made available;

▪ The right to opt-out of and waive future reimbursement under the HRA; 

▪ The premium tax credit for coverage in the Exchange may be available (i) if the 
participant opts out of and waives the HRA and (ii) the HRA is not “affordable” for 
purposes of Code Section 36B (this is the code that governs premium tax credits 
and subsidies)

▪ The employee’s obligation to inform any exchange to which they apply for a 
premium subsidy of the terms of the HRA;

▪ A statement that it is the responsibility of the participant to inform the HRA if the 
participant or any dependent whose medical care expenses are reimbursable by 
the HRA is no longer enrolled in the qualifying IMC.
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Health Reimbursement Arrangements
IMC HRA

▪ The employer has complete control of the maximum HRA benefit which must be 
communicated in the Plan document.
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Health Reimbursement Arrangements
Excepted Benefit HRA

▪ This second new HRA can reimburse general medical expenses without regard 
to integration, so long as it satisfies the following conditions:

▪ The maximum annual contribution to the excepted benefit HRA is $1,800, 
adjusted each year for inflation. (We are awaiting clarification from the Tri-
agencies to ensure the limit does not apply to dental and vision benefits.)

▪ The employee cannot also be offered an IMC HRA.

▪ The terms and conditions must be the same for all “similarly situated” 
individuals (as defined by the HIPAA wellness nondiscrimination rules).

▪ The Excepted Benefit HRA is subject to both ERISA requirements and the 
annual nondiscrimination requirements including testing.
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QUESTIONS?
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